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11 C.F.R. § 106.7(f) 

Disclosure Rqxnta 
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L INTRODUCTION 

The Rqiorta Analysis Division f !RAD") refened the Rqmblican Party of Mumesota 

fWM" or ''the Conunittee'̂  and Andiony G. Sutton, in faia official cqiacity as treasurer, to tfais 

Office for disclosing $1,259,578.74 in apparent excessive transfers fiom ita non-federal account 

for allocable adnumstrative activity disclosed on tfae Amended 200612-Day Pre-General, 

Amended 2006 30-Day Post-General, and Amended 2006 Year-End Rqiorts. Due to subsequent 

amendmenta filed by tfae Committee after die referral, tfae total amount of excessive transfers 

uicreased tti $1,404,136.84. 
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1 RPM was also refeired by RAD for felling tt) clarify wfaetfaer disbursementa for apparent 

2 public communications, totaling $543,702.91 on the Amended 2006 30-Day Post-General 

3 Rqiort, nieet the defimtion offederal election activity, expressly advocate the election 

4 ofa clearly identified federal candidate, or qualify as exenopt party activity. As discussed below, 

5 this activity may require further disclosure. 

6 Based on tfae available infbnnation, we lecominend tfaat tfaue Conunission find rea 

7 believe tfaat tfae Rqrablican Party of Minnesota and Antfaony G. Sutton, in faia official capacity aa 
O 

Kl g tteasurer, violated 2 U.S.C. §§ 434(b), 441b(a), and 441 a(f), and 11 C.F.R. §§ 102.S(a) and 

Q 9 106.7(f), and autfaorize an investigation to detenmne whedier die qiparent public 
r i 

ri 10 communications requued further disclosure. 

11 n. FACTUAL AND LEGAL ANALYSIS 

12 A. ExcesslveNon-FederalThmsfenfor Allocated Administrative Expenses 

13 It qipearstlmt RPM made an excesdve transfer of over $1.4 niillion of non-fedendfiî  

14 fbr aUocated admimsttative expenses tfaat may have resulted in inqienn^ 

15 contiibutions prohibited in connection witfa federd dectionstt) fhe Comimttee's fed 

16 The excesdve transfers are summarized in tfae duut below: 
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Report Sdiedule H3 for 
Line 18(a): 

Thmsfers from Non-
Federal Account for 
Allocated Activity 

Schedule H4 for Line 
21(aXII): Non-Federal 

Share of Allocable 
Administrative 

Expenses 

Apparent Excessive 
Amoimt 

2006 Amended 12-
Day Ple-Generd 

Report (filed 5/21/08) 

$150,000.00 $42,633.39 $107,366.61 

2006 Amended 30̂  
Day Post-Genend 

Report (filed 5/21/08) 

$1,191,924.40 $77,464.13 $1,114,460.27 

2006 Amended Year-
End Report (filed 

5/21/08) 

$221,211.48 $38,901.52 $182,309.96 

Tottd $1,563,135.88 $158,999.04 $1,404436.84 

RAD sent an initial Request for Additiond Infbnnation CBFAT) to RPM regarding the 

transfers on June 6,2007, recommenduig tiiat RPM transfer die excesdve amount bade to Ifae 

non-federd account. Althougih RAD contacted RPM multiple times fiom June 2007 ttnou^ 

April 2008, RPM never ttnnsfeired the excesdve amount. Instead, RPM uidicated fhat it was m 

the process of a "diorougih review" of ita finances. RPM began fifing amended rqiorta for 

8 2002-2007 activity in May 2008, changing aome ofthe figures at issue in this refend. 

9 The Federd Election Campaign Act of 1971, as amended Cdie Act"), prohibita the 

10 making or Imowingaccqitance of cQiponde or Idior organization contribution 

11 in connection widi a fisderd election. 2 U.S.C. § 441b(a). Fuitiier, the Act provides tfaat no 

12 person dudl make conttihutions to a state party conunittee's fiederd account in any ca^^ 

13 which in tfae aggregate exceed $10,000, and prohibita the sbde committee fiom knowingily 

14 accepting such contributiona. 2 U.S.C. § 441a(a) and (f). Under Mimiesota campdgn finance 

15 taw, cupoiations are prohibited fiiom maldng contiibutions tti poUticd parties; however, Idior 

16 organizations are pennitted to make sudi contributions. In addition, tiiere is no contribution 
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1 limit fiir pennisdble sources giving to politicd parties. Minnesota Stattite (Siapter lOA, Section 

2 27. 

3 Where a conumttee faas establidied both a federd and a im-fedend account, "only fiinds 

4 subject to die limitations and prohibitians oftiie Act sbdl be dqiodted into such sqiaiate federd 

5 account." 11 CFJL § 102.5(aXl)(i). State party conunittees may transfer fimds finm their non-

^ 6 federd account to their fedend account soldy to meet aUocdile expenses, sucfa as admuu 

^ 7 costa IfafA are not du«ctiy attiibutable to a dearly identified fiiderd candidate. 11 C.FJEL 
0 

^ 8 § 106.7(f). Under this providon, tfae conunittee must pay the entire amount of an allocdile 

Q 9 expense fixim tfaeu: federd account and transfer fimds fixim their mm-federdaccoî ^ 
r i 

H 10 federd account soldy to cover the non-federd duueofthat allocdile expense. 11CJF.R. 

11 § 106.7(fKlXi)' Tlie committee must transfer funds fioom tfae non-federd to tiie federd account 

12 to meet allocdile expenses no more tfaan 10 daya befiire and no more tfaan 60 days afier the 

13 payniente for ̂ î ucfa tfaey are designated are nude fixim the federd account. 11 C.F^^ 

14 § 106.7(f)(2)(i). Any portion ofa transfer fiom a committee's non-fisderd account to ita federd 

15 account tliat doea not med these timing requuemente is presunied to be a loan or a c^ 

16 fixim tbe non-federd account to the fisderd account, in violation ofthe Act 11 CĴ JL 

17 § 106.7(f)(2){ii). 

18 Based on fhe infixnuation contained in tiie RAD refend, it appears tfaat RPM did not 

19 properly allocate administrative expenses between ita fedend and non-fedeid accounta, and that 

20 tfae non-federd account transfers to tfae federd account may faave contained fmi^ 

21 connection witii federal elections. See 2 U.S.C. §§ 441a(a) and (f) and 441b(a); Minneaota 

22 StatuteChqrterlOA, Section 27. RPM's ainendednq̂ Qrts have acbiaUy uicreased the ainount of 

23 the excesdve transfers fiom the nourfederd account fixim over $1.25 million to over $1.4 
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1 million. Because there qipears to be excesdve transfisrs regardless oftfae latest amendments, and 

2 tiiese ttnmsfera may contain contributions prohibited Ul connection witfa a federd d ^ 

3 recomniend thd tiie Commission find reason to beUeve that tiie RqiubUcan Party of Minnes^ 

' 4 and Antiiony G. Sutton, m his officid capadty as treasurer, violated 2 U.S.C. §§ 441b(a) and 

5 441a(f) and 11 CFJL §§ 102.5(a) and 106.7(f). 

^ 6 B. Faflure to Clarify Disbursemente for Public Commonicatioiis 

^ 7 RPM disclosed $543,702.91 in disbursementa fbr apparent public oommunicationa on tfae 
0 
tn 8 Amended 2006 30-Day Post-Cjenerd Rqiort RAD identified diabursemente fiir 
ST 

^ 9 '̂ Communications oonsulttmf' ($2,500.00), ''GOTV phondianks" ($250,000), "GOTV sdf-
r i 

ri 10 nudlei" ($61,317.06), and "GOTV self-nudleis" ($220,885.85) characterized as federal dection 

11 activity on ScfaedideB fbr Fonn 3X Line 30(b), that did not provide any infimnation to 

12 determine whether tfaia activity was exempt or fisderd dection activity. Asare8ult,RAD waa 

13 umdile to detenniite whether tfaese disbursementa inay require additiond or diffi^^ 

14 including which candidate(s) the activity diould be attributed to. RAD addressed this issue 

15 regardu]ig the qiparent pubtic commumcations in an RFAI to RPM on June 6,2()07, request̂  

16 additiond information. RPM's response to this RFAI was sunilar to ita reqionse regarding tfae 

17 excessive transfera fixim tfae non-federd account fbr allocated adniinistrative expenses. On 

18 severd occasions fiom June 2007 tinou^ ̂ ail 2008, rqiresentatives of RPM indicated to RAD 

19 tfaat the Coninuttee was undergpmg an extendve audit and anticipated filing ame^^ 

20 Rpoita. Despite tfaese assurances, RPM did not provide RAD vritfa any uifbnnation to address 

21 RAD' 8 concerns diout the conununications. RPM's amendmenta filed in May 2008 did not 

22 darify tiua iasue. 
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1 Federd dection activity inchides voter registration, get-out-tfae-vote, and generic 

2 campdgn activity, aa wdl as pubhc communications tfaat refer to a clearly identified candidate 

3 for federal office and that promote, support, attack or oppose any candidate for that office. 

4 2 U.S.C. § 43 l(20)(AKi), (ii), and (iii); 11 C:FJBL § 100.24.̂  Public communications are 

5 communications by means of any broadcast, cable, or satellite communication, newspqier, 

1̂  6 magazine, outdoor advertising fiusility, mass mailing, or telqihone bank to tfae generd public, or 

^ 7 any otiier fimn of generd public politicd advertidqg. 2 U.S.C. § 431(22); 11 C.F.R. § 100.26. 
0 

tn 8 PidiUc commumcations that meet the defimtion of federd dection activity and tfaat also contain 

Q 9 express advocacy as defined under 11 CFJL § 100.22, but do not meet tfae conditions of exempt 
r i 

•H 10 activity under 2 U.S.C. § 431(8)(B) and (9)(BX would constittite one oftfae foUowuig: 
11 • An in-ldnd contribution to tfae identified candidate. Ih-kmd contributiona are gooda or 
12 services provided by the party committee to a candidate at no charge or at less tfaan the 
13 usud diarge. Seell C.F.R. § 100.S2(dXl)- In-kind contributions by party committees 
14 muat be reported on Sdiedule B fbr FormSX Line 23 aa contributiona to identified 
15 candidates. 
16 
17 • An mdqiendent expenditure on bdudfofor in oppodtion to a candidate. An independent 
18 expenditure is an expenditure for a communication titat expressly advocatea the election 
19 or defeat or a clearly identified candidate and is not made m concert or cooperation with 
20 or d tfae request or suggestion ofsudi candidate, the candidate's autiiorized politicd 
21 committeê  or thdr agente. See 2 U.S.C § 431(17). Indqiendent expenditures by party 
22 committees mustbe iqiorted on Scfaedule E fbr Form 3X Line 24, dong with tfae name of 
23 the candidate supported or opposed by tfae expenditure. 
24 

' The U.S. Disttict Court far flie District of Cohanbia held in Shays j?7 tfaat the definitions of "voter î gisttatioa 
activity*' and "get̂ rat-flie-votB activity* comained in 11 CFJL § 10024(aX2)-(aX3) violate bob Chevrm step two 
and die AdministcBtive Procedure Aĉ  however, the oonrt did not eiijoin die Comnission fiom eafincing the 
regulations. SeeSfutys v. FJB.C, SOS F. Supp. 2d 10 0J>.C. SepL 12,2007). On June 13,2008, tfae D.C Cirenit 
dfinned tlie Disttict Court. 5ee SXMQIS v. F.£:C, No. 07-5360,2008 WL 2388661 p.CCir. Jme 13,2008). 

^ Bwit iplM nif w w w ^ MBtiin^ ittflnAm payitipwf liy • atntm p ^ t y rfiitmnifipw far tUtm. ffwta *pif ̂ »M^|^^p« imtipialy 

used by llie coiiiuuUeemcoimectiQawi&vohinleeractî ^ 
pqrmentby a state peity coiiiiiHltee offbe costs of voter xegistntiain and get-oiit-flie-votB activities anbehslf of die 
Presidential and Vice Presidentid nominees of fliat party. 2 U.S.C § 431(8XBXix) and (xO and (9XBXvii9 and 
(ix). 
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1 • A coorduuded party expenditure. A coordmated party expenditure is an expenditure fiir a 
2 comniumcation that is inade in cooperation, consultation or concert witfa, or at t^ 
3 or suggestion o^ a candidate, a candidate's aufliarized comniittee, or tiieir agente. See 
4 2U.S.C. §441a(d). Coordinated party expenditures must be rqxnted by party 
5 committees on ScheduteF fiir Fonn 3X line 25, dong with the naine oftfae candidate 

I 6 with whom tfae expenditure was coordinated. 
' 7 

8 Because RPM may not faave properly rqioited ita didiuraementa fbr qiparent pub 

9 conmumications, a limited investigation wiU be necessaiy to detennine whetfaer̂  
0 
% 10 commmucationsrefertoaclearlyidentifiedcandidateforfederalofficeandprom^ 
r i 
0 11 attack or oppose any candidate for federd office. It is also posdble that the communications 
Kl 
^ 12 contain express advocacy but do mitmed the conditions ofexen̂ t activity, and constit̂ ^ 
0 

, ^ 13 land contributions, indqiendent expenditures or coordimded party expenditure8,an̂  
r i 

14 been disclosed on a Schedule B,E or F fbr Form 3X Lines 23,24, or 25. Thismayalso 

15 implicate otfaer providons of the Act, sudi as 2 U.S.C § 441a(a) for making excesdve 

16 contributions to candidatea and 2 U.S.C. § 434(g) for fiulure to rqiort indqiendent expenditures. 

17 Accordingly, we lecoinmend did tfae Commisdon find reason to bdieve tfae Rqniblican 

18 Party of Minnesota and Antfaony G. Sutttm, in fais offidd cqiadty as treasurer, violated 2 U.S.C. 

19 § 434(b) by fidling to properly report disbursementa for apparent public conununications. 

20 m. INVESTIGATION 

21 We recommend that the Commisdon approve an investigation, induding the use of 

22 compulsory process, fbr the purpose of determining the nature oftfae apparent public 

23 communications disdosed in RPM's Amended 2006 30-Day Post-Cjenerd Report Fuither, we 

24 propose merging this matter widi MUR 5926, a conqilauit-generated matter pending against 

25 RPM î garduig allegations tiiat the Cknnmittee fidled to disclose debta and obl^ 

26 $100,000 or nuire and fiuled to report unreunbursed staffadvances as contributions a^ 

27 outsbmdingddits, fiom approximatdy May 2006 to at least Fdiiuaiy 2007. &e MUR 5926 
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Pint Generd Counsel's Rqiort The First General Counsd's Report m tfaat matter also 

recommends an investigation and we anticipate conductmg a single unified investigation 

covering all pending issues. 

IV. RECOMMENDATIONS 

1. C)pen a Matter Under Review witii respect to RR08L-19 and merge tfae new 
MUR uito MUR 5926; 

2. Find reason to bdieve tfaat the Rqmblican Party of MiimeBota and Antfaony G. 
Sutton, in his officid capadty as tteasurer, violated 2 U.S.C. §§ 434(b), 441b(a), 
and 441a(f), and 11 CFJL §§ 102.S(a) and 106.7(f); 

3. î iprove tiie attadied Facttid and Legd Andyds; 

4. Authorize tfae use of compulsory process; and 

5. Approve the appropriate letter. 

Tbomasenia P. Duncan 
Generd Counsd 

BY: 
Date KatideenM.Guidi 

Actuig Dqiuty Associate Generd Cbunsd 
for Enforcement 

M̂JL AIL 
Mark Allen 
Acting Assistant General Counsel 

Kasey 
Attom^ 


